Jody L. Williams

HOLLAND & HART. ™ i el

Phone (801) 799-5965
Fax (801) 618-4116
jlwilliams@hollandhart.com
84170/0002

June 23, 2014

VIA E-MAIL AND
HAND DELIVERY

Kent L. Jones, P.E.

State Engineer

Division of Water Rights

1594 West North Temple, #220
Salt Lake City UT 84114-6300

Re:  Notice of Imminent Distribution Request on Wolf Creek, Tributary to Ogden River
and Pineview Reservoir

Dear Mr. Jones:

We represent Wolf Creek Irrigation Company (“WCIC”) in Eden, Utah. We are writing
to inform you that WCIC intends to make a priority call on Wolf Creek to exercise its decreed
water right when the surface flows fall below WCIC’s decreed low flow water right measured at
WCIC’s continuous measuring device and WCIC’s demands exceed the available natural flow.
WCIC informs us that flows in Wolf Creek have dropped precipitously, and WCIC expects the
priority call to be made within a few days.

WCIC owns Decreed Water Right No. 35-7188 (the “Water Right™) for 20.0 cfs high and
9.85 cfs low flows with an 1861 priority date. The Water Right is the earliest priority water right
on Wolf Creek. WCIC has actively and continuously used the Water Right during the irrigation
season for more than a century. On September 12, 2012, Change Application (a37638) was
certificated on the Water Right affirming the Decreed flows and quantity of water at 2,243.0 acre
feet for the irrigation of 741.8504 acres and storage of 129.00 acre feet in two ponds. Wolf Creek
Water and Sewer Improvement District (“Wolf Creek District”) controls approximately 30% of
WCIC shares, which it uses to serve 976 existing connections on the east bench of Ogden Valley.

Wolf Creek is the sole source for the Water Right. While many seeps and springs
contribute to the flow of Wolf Creek, three main streams join upstream of WCIC’s point of
diversion: Wolf Creek, which flows from the base of James Peak, the South Fork of Wolf Creek,
which runs north to south along the east side of the Highway 158 from Powder Mountain Ski
Resort to Eden, and the Right Fork of Wolf Creek, sometimes referred to as “Lefty Creek.”

In all but the highest runoff years, flows in Wolf Creek naturally diminish as the summer
progresses. Usually by July, WCIC must cut flows to its shareholders, including to Wolf Creek
District. This year is no exception. What has changed is the increased out of priority diversions
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of surface water upstream of WCIC’s point of diversion. There is no storage on Wolf Creek
above WCIC’s point of diversion that WCIC can release to supplement natural flows making up
the Water Right.

Beginning in 1970, the Utah Division of Water Rights began approving surface water
rights above WCIC’s point of diversion directly on the three tributaries making up Wolf Creek.
Five applications are now approved on four surface points of diversion directly contributing to
the flows of Wolf Creek and two artesian wells adjacent to Wolf Creek, one of which is a
shallow well. Initially, diversions from the approved late priority applications were small. They
increased significantly last irrigation season and appear to be continuing now. WCIC believes
that all of the out of priority diversions are being made by Powder Mountain Water and Sewer
Improvement District (“Powder Mountain District”). The applications are identified below.

e Change Application No. a33723 (35-4514, 35-4515 and 35-4516) referred to as
the “Cobabe Change Application.” This change application authorizes diversion
and municipal use of 13.55 acre feet of water. Diligence Claims filed in 1970
underlying the Cobabe Change Application claim a priority of 1900. The present
Cobabe Change Application has a 2008 priority. The sources for the Cobabe
Change Application are Pizzel Springs Nos. 1, 2 and 3, located directly in and
tributary to the South Fork of Wolf Creek.

e Exchange Application No. E467 (35-6124).* This 4 acre feet Exchange was
approved in 1971 on the Pizzel Springs.

e Exchange Application No. E1273 (35-6712).* This 30 acre feet Exchange was
approved in 1978 from the Pizzel Springs and a shallow well near Pizzel Spring
No. 2, referred to as the “Cobabe Well.”

e Exchange Application E4715 (35-11995).* This 400 acre feet Exchange was
approved in 2006 on the Pizzel Springs and a spring in the Right Fork of Wolf
Creek, known as “Lefty Spring,” the Cobabe Well, a second existing well and
thirteen other underground points of diversion which have not been developed.
Lefty Spring is a main source for Lefty Creek and contributes a significant
amount of water to Wolf Creek above WCIC’s point of diversion.

e Exchange Application E4803 (35-12099).* This 100 acre feet Exchange was
filed on the Pizzel Springs and the Cobabe Well. It was approved in 2009 but had
its priority reduced to 2014.

e *All Exchange water under E467, E1273, E4715 and E4803 is released from
Pineview Reservoir, at a point miles downstream from WCIC’s point of
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diversion, and as such, it is unavailable to replace water diverted upstream of
WCIC’s point of diversion.

Any water diverted under the above water rights directly diminishes the flows in Wolf
Creek by the amount pumped. The pumped amount would have been available to meet WCIC’s
Water Right. WCIC’s decreed Water Right includes a vested interest in the sources of Wolf
Creek such that no other diverter may interfere with those sources and flows in a way that
diminishes water available to meet WCIC’s Water Right.

When Wolf Creek flows at WCIC’s point of diversion and continuous measuring device
fall below its decreed low flow of 9.85 cfs and are insufficient to meet WCIC’s demands, we will
notify you. We expect this to occur in a few days. We request that your office verify the flow
measurement at that time and shut off upstream diverters with later priority water rights that have
not made compensation arrangements with WCIC so that WCIC may divert the natural flow
water available in priority to meet its Water Right. Similar to other sections of the Ogden and
Weber Rivers where priority calls are made, WCIC assumes that the priority call would end at
the end of the irrigation season or at an earlier time when flows of Wolf Creek increase
sufficiently to supply water to the later priority water right owners after WCIC’s Water Right is
satisfied.

By copy of this letter to the Powder Mountain District, we are notifying it of WCIC’s
imminent priority call. At this time, the Powder Mountain District has not communicated with
WCIC regarding its out of priority water diversions on Wolf Creek. In the event that the Powder
Mountain District and WCIC begin discussions and reach an agreement regarding the priority
call on Wolf Creek, we will immediately notify your office.

I have attached a copy of a March 1, 2013 letter from WCIC to your office and a May 2,
2014 letter to the River Commissioner to this letter expressing WCIC’s concerns about out of
priority upstream diversions.
Very truly yours,
Jody L. Williams, Partner
JILW
cc: Powder Mountain Water and Sewer Improvement District

Wolf Creek Irrigation Company
Steven E. Clyde

6949456 1
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March 1, 2013

Kent L. Jones, State Engineer

1594 West North Temple, Suite 220
P.O. Box 146300

Salt Lake City, UT 84114-6300

Re: Water Rights of Power Mountain

Dear Mr. Jones:

The Wolf Creek Irrigation Company owns Decreed Water Right Number 35-7188, for 20.0 cfs
high flow and 9.85 cfs low flow for the irrigation of 768.1 acres of land with a priority date of
1861. The Powder Mountain Resort, which has several names such as Powder Mountain Water
and Sewer Improvement District and Western America Holding, LLC have filed and had
_approved several exchange applications for for use of water In the headwaters of the drainage

where our water comes from. These exchange appllcatlons.are E467 E1273 E4715, and E4803.
Alvin F. Cobabe, who was the original developer of Powder Mountain Resort, also filed three
diligence claims, Numbers 35-4514, 35-4515, and 35-4516 upon which Change Application
Number a33723 was filed and approved. The priority of these three diligence claims is 1870.
The total for all of these applications is 544.132 acre-feet of water.

After having the opportunity to review these applications, the followmg are our observations
and suggestions regarding these applications:

1. Ali of these applications for Powder Mountain Resort are junior to the water rights of

Wolf Creek Irrigation Company.
RECEIVED
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2. Thediligence claims are in question because of the amount of water that they would
have diverted and the area that they covered. There is no evidence that these claims
really existed and even less that these claims are valid.

3. Any diversion of water by Powder Mountain Resort during the time period when we are
not receiving our full amount of water .either during high flow or low flow time periods
impairs the water rights of the Wolf Creek Irrigation Company.

4. The exchange applications that have been filed and approved for use of water at
Powder Mountain Resort utilize Pineview Reservoir as the replacement source, which
cannot be utilized for replacement to the Wolf Creek Irrigation Company. The Wolf
Creek Irrigation Company’s diversion is located above Pineview Reservoir.

5. During the irrigation season the flow of Wolf Creek will drop below 9.85 cfs of water.
When this occurs, the diversion of water by Powder Mountain Resort must be shut off,
because the priority of the water rights of Wolf Creek Irrigation Company are better
than any of the water rights of Powder Mountain Resort and no replacement water can

make it to the Wolf Creek Irrigation Company.

-Given the above observations and suggestions; we-request that you-place this-notice on all of
the water rights of Powder Mountain Resort including E467, E1273, E4715, E4803, 35-4514, 35-
4515, and 35-4516. We also request that you instruct the Ogden River Commissioner to shut
off the water rights of Powder Mountain Resort during the irrigation season when the flow of
Wolf Creek drops below 9.85 cfs as outlined in the Ogden River Decree.

Thank you for your attention to this matter.

Sincerely,

i R

Dee R. Staples
President



May 2, 2014

Keed o7ens

Wt & Oy Raver Commussioncr
0 Box 1§}

Layson, | 1 B404]

Re:  Reques foe Regudation of Wolf Creed

[Dear Reed:

First, thank you for coming out us kwh st Wolf Creck amd our sy stem wdin W ¢ thenk 1t i realls
helplul 4 hare sme fid-hand knowlodge of the arca we arc asking you 1o reguisee this
CUETTCTY

Wl Crock Emgataon Compen owms Docreed Waser Rught No. 35-7188 for 20 0 ¢fs lugh and
985 cfs ko flows 1t is our anty water nght, and we have dependead on it <ince 1X61  (ur waser
rght hies the carbicst poionty on Wolt Crack Woll Crock Imgatxn Company certificated
Change Applxcation (237638) on our waker night on September 12, 2012 affirming our Decroad
(ow s tated sherve and our quuntity of water at Y. 247 (3 mve foct for the i edeon of 741 §344)
S andd slorage 1n two pumds

(har water s delivered through 3 prosunzed sysiem kg secondens imigstion. Woll Creeh W ater
and Svwer Imeeos anent District osmns 3% of our shares wilach 1t uses 1o scrve s secondan
(PR O CLrsomers

Wolf Crock 13 cur oaly source of water 1t is a relativeh short croek with many inflows and
oo sl sprags fooding 1t Three mun strcmms muhc ap W ol Croek upstream of our posnd ot
disersion. Walf Crevk (whuch flows from the base of James Peak ), the South Fork of Wolf
Ureed {whech runt along the right wde of the road a8 you diive 10 Powder Vountain Rewrt), and
the Raight Fork of Wolf Ureeh (whseh Thmex imio the South Fork sboot one mike upntrcsm of the
contlucoce of Wolf Creck and the South Fork of Wotf Crocky. Thus mbutar 1 also refermed wo,
on accxuaon, a8 | efy'c Lanyon Al of the inflows upstream of our pornt of diveruon are
requared (¢ moct oar 9 82 ofs low flow  In most vears, Woll Crock docs mot made 7 89 Oy st owr
porint of diverton

Woater Right Nos 354514, 354515 and 354516 bascd on diigency clmm, hotal 13 55 acre foes
scconding to Change Apndication (833723 and are used 2t Powder Mountam  They arc latey 1n
Pruonty than owr water nght. They are pumpad lnm Prsel Speings Non 1 Zand 1 Av v
drive up the Pomder Mountain Road. you will see that these springs are direethy on Wolf Crock.
Any flow pamped from them doaeasos (low i Woll Creek by the same amount pumped
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Watcr Rigin Nos. E467 (35-6124). 1971 Prority, and E1273 (35-6712) 1978 Pnonty arc also
locatcd o Przzed Spongs or n wells adjaent 0 the prings. Any fluw pumeed from them
dosreanes flow i Wolf Creck by the wame amount pampad,

Water Right So BE4715 (35-11995) 2006 P'rioaty, lists scveral well points of diversion but als
has 4 spring penis of diversion, which arc Pissel Spnngs and other springs dircat!y tribatary w0
Wolf Creek. Any [hw pumped from the springs or ather wrface sources docrcases fluw in W olf
Creek by the samc amount. We abwo helacve that any well water pumped ander E4715 decromss
our suxfacc Juowa.

Last ycar. Woll Croch Irrigation Compemy was unsbic W deliver the full demands of it
sharcholders during womc pars of the imgation scason. Durimg these penods, dsversioas were
madc from te upsircam surface sources (o Woll Croch under later poonty waker rights

Any diverwon of watcr under wazer npts upstnoam of Wolf Creek Impatioa Compeny 's point of
divertion will decremse our sueface flows  Wo roguost that you regulate surface sounxs 1n W odf
Creeh shuve our point of diverswon dunng the iMeaton scasaon W make wre that we arc
receaving our full 9 RS of hefore any of the upntrewmn diveruons with lascr pnorty dates are
allowed to dovert waler

Thank you sgasn for Laking time 10 comc s vur W siem and ik 10 us sbout this very important
water i If you has ¢ guostom after iday, please cumtant me at 801-721-3730

Nineere s vourns,

Dee R Suaples, President
Woolf Crock Bngation Compam



